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Arising out of Order-in-Original: AS PER ORDER Date: AS PER ORDER Issued by:
Assistant /Addi.Commissioner, Central Excise, Din: Kaloi, A'bad-111.

314"1&cjjdf ~ !,!R\q1i{) cnT '7Tl=f ~ cfITT

·Name & Address of the Appellant & Respondent

Mis. Chemonix India Pvt. Ltd.

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authcrity in the following way :

,'+fffif x-1-<cf>I'< ~~!ffUT aTlffl : .
Revision application to Government of India :
(1) ah4ha urea zrcn 3rf@,fzu, 1994 cffl" ert 3iaf f aqag ·I Iii # a i
~tfRT cITT ~-tfRT cf) ~~ ~ cf) 3iw@ 1_fRT!flUT ~ '3lcR ~. 'l:rr«f-mcnR,
f@qr +iarz, ua f@m, atft +ifhra, la tua, ir mrf, { fecal : 110001 cITT

cffi" ~ ~ I

ah anf, za ar@la 3mar ariits 3rpra aar i m % ~ aror cfi ."!,j"fu <1~~~

aa mrv r emsear ct 3™ m g+tu 3ma wga a #al & I

0

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) ,:if Section-35 ibid :

(ii) zufe mra cffl" "ITTf.ima a ft grR ajar fa# 'l-jU-5jlll'< m ~· cjjlx&l-i

zq fcITT'Tl" 'l-jU-5jlllx ~ ~ '}jU-5jlllx # lf@ ~ \Jim~ -i:rrt #, m fcITT'Tl" '}jU-5iJllx <TT ~ ~
~%M cjjlx&l-i i:f m fcITT'Tl" '}jU-5llll'< i:f m lf@ cffl"~cf)~ ~ m I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

~ ~ cpl" :fITfA fcITTr mT '+fffif cff E!TITT" (~ m ~ cITT) mm fcnllT Tn:rT
Ta gt1
1.n case of goods exported outside India export to Nepal or Bhutan, without payment of

+ a,
., :: . .
:[..._ ,-:

(c)

(a) a a are fan4 , UT m # PlllTRld l=fTC1 IR m l=fTC1 cf) fctPll-lt0 1 ~~~
~ l=fTC1 IR '3tti I 4a zca #R mu i \Ill" 'l:rr«f # are fast# ; ur wk i Pl lltRIa
2t
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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tf ~ '3NIG'1 cBI' sgrqa zrcas # rar # fry it set fe lfRf cB1' ~ ~ ~
ha a# ut z ear vi fm gaff 3gr, rf err uRa atu T IT
mer 1l fcrm~ (.=f.2) 1998 tfRT 109 mxT~~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there unc·er and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ~ i3cll1Grf r (3NR'i) P!lll-JlcJC'll, 2001 cfj ~ 9 cfj 3RfTffi fclP!f&cc WBf ~
zg--s # at ,it #, fa am2gr a 4fa oner fa Reita ft ma ##-arr?z @
arftca art 6t ?tat ,Rii a mer fr amaa fhu urr afl '3"f[cfi Wl?.l" ~ ~- cpf

ngflf a sift err as-z ferffRa #t # qr # rqa # er er- near # if
ht et# aR IThe above applicati"on shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 motiths from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of -
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under.

Major Head of Account.

(2) . ~fclGJ.-i ~ cfi Wl?.l" Gei ia var v au q? u Ura q "ITT cTT "Wf[[ 200/
#ta 471al at urg 3th sef icva aT c'lruf if ~ "ITT cTT 1000/- ctr ffi~ ctr
GgIThe revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

mlTI qc, €ha Garzyen vi tara or4l#tu mnf@raw a #fa 3rf
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) at 3qra zrca arf@fr, 1944 ctr 'c.lNT 35- uo~/35-~ cfi 3Rfl@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) 3r9tat # m # zyca, #tu sqr<a zrea vi hara 3r9lat4 mznf@r
(free) # ufa eh#ta ff8at, renarar« if 3it--2o, = #ea <Rua arulos, #au TT,

31!51-Ji:tlcilli:t-380016.

0

(a) To the west regional bench of Customs, Excise- & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Atimedabad: 380 016.

(2) ~ ~"'""' 'WI' ('31'fi<;!) f.loa1oo1l 2001 qffr 'Il'1 a ,i; atcrIB m 1;.<1-3 it f.lCilfuf 0
fag or4a 7fl#ha +naferawi # n{ 3r4la a fa 37ft fag mg om?gt t ar 4Raif fa
"Gl"6T snr zyc t i, ans # l=frT 3ITT "<i17T1<TT -rrm~~ 5 c'lruf m~ cp1, t cf5i
~ 1 ooo /- ffi ~ i?rfr 1 "Gl"6T 'i3"cllTci" ~ - ctr l=fir,an #t '1-JTlT 3ITT "<i17T1<TT mrar urf
~ 5 crlror m 50 crlror c'lcB" "ITT cTT ~ 5000 / - ffi ~ i?rfr I "Gl"6T 'i3"cllTci" ? ctr 'I-JTIT,
ans dt lTI1T 3ITT "<i17T1<TT -rrm~~ 50 cr1ror at Ga vnat & asi T; 1000o / - t€R=r
~ i?rfr I ctr ffi -<ii51llcb xRii'{'CI'< cfi "rfr=f if atfqia a gr a a i ffltT ctr "GJ"ril I ~
~~~ cfi fcRfr -.:iwm '{ii4GJPtcb ~ cfi ~ ctr -wm 'cb"f m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sectofl;ianK-Of
the place where·the bench of the Tribunal is situated . ·-"t;·,,[~ '.'J .--.;,;~.,,,,;en
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(3) 1:1t=G ~~if~~ ~'f cm~~ t m~ 1WT 3m ~ im: ~ cm 'TffiR~
at fsu Gut aRg zr za &ta gg 9t f frat udl arf a aa # f zrnferf arft@a
~cITT ~~ m~ mcJm cITT ~~ fcITTiT vlTill t I

In case of the order covers a number of order-in-Orig;nal, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant

· Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) --llllll61ll ·~~ 1970 1:lm~ c&f~-:1 cB' ~~ fag 3rgar
a a4a zit pa arr zqenfenf fufar ,if@earl alt a vat # va fa -qx

6.6.so ht a qr,tu zca feae am itfl
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0

(5) 0 ail #if@ea mail at firu al are frii c#t"3ITT '41 UTA~ fclTT:i°f 'G'IIBf t
'GTI" #tar qcn, a€hr sna zyca vi hara arfl#; +rzmf@raw (ar,ff4f@) Ru, 1982 'lf
ffea &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fa area, he4r5u rear vi paras 341#tr uf@raw (flvaah .w:l'rffi m~~
kc4tr 5ur gr;a 3rf@1fer1G, &&yy Rtnt 3on a 3iaifa far(+iszn-2) 3/f@)€rzra 2&(2e8 #t
in 29)Raia: €..2a&y 5it R6 ftrr 3f@)fua, &&&y Rt arts hgiairhara atfarr#l
a{ &,aea# a&qf-fr sat near 3far{ k, ara f zu nr a 3iaa sra#5aft
3)f@ 2erifaatu 3f@art
~~~~~m~·•.cfTT<lTfcin:r~~·•-a:J"fctJ:;;; ~r@R;ri

(i) at 11 gt h 3iaif fefRr ta#
(ti) adz 5a Rt ht as aawt
(ii) had 5a fez1rat h fru 6 h 3ia er 4a

_. JITJTGfQlcf~fcfi'~cqmc);~~ (tr. 2) 3#f@0,f72101 , 2014 ti 3-Tlu=a:ri~fclml'fit'IFT~c);

arr fauirrna3rfvi 3rd alarr?i@bl

0

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Fina·nce (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax

·. under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zr arrhuf 3rd uf@raw h +ma5i ren 3rzrar yea zaau f@afa gt atai f@ags
c), 10% m1Iru3it srziha avg faaR@a ii zaaauh 10%4qr cfn'-;;rnrcn~i I

I •.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of-the duty demanded where duty or duty and penalty are in"disppte, or
penalty, where penalty alone is in dispute." . ,., · ~,,,.;:;/-· ··•• ...
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ORDER-IN-APPEAL

Two appeals have been filed by M/s Chemonicx India Pvt Ltd, Plot No.117/1,

Ravi Industrial Estate, Billeshwarpura, Chhatral, Taluka-Kalol, Dist Gandhinagar

(hereinafter referred to as 'the appellant').

2. Briefly stated, the appellant was holding Cen ral Excise registration No.

AADCC6377KXM001 and was engaged in the manufacjure of P.P. Medicines falling

under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff Act,

1985 (CETA, 1985). The appellant was availing value based SSI exemption up to

clearance value of Rs.150 Lakhs under Notification No.18/2003 dated 01/03/2003 (as

amended) (hereinafter referred to as the 'SSI notificati~() for clearance of its own

goods, whereas the goods manufactured for loan licensees under various brand names

not belonging to the appellant, was cleared on payment of Central Excise duty@ 16%

from the first clearance in a financial year. The appellant Jf..as availing CENVAT credit of

duty paid on inputs used in the branded goods man, factured on behalf of loan

licensees and cleared on payment of duty from first c,earance in a financial year.

whereas in respect of its own manufactured goods, CENVAT credit was availed after

crossing the SSI exemption limit of Rs.150 Lakhs agg~egate clearance value in a

financial year. The factory of the appellant was falling wit\1in 'rural area' as defined in

paragraph 4 of the SSI notification. The exemption contairted in the SSI notification did
not apply to specified goods bearing a brand name or trad name whether registered or

not, of another· person, except in cases where such br nded specified goods were

manufactured in a factory located in a 'rural area'. It ap eared that the appellant was

liable to take into account also the value of brande goods for the purpose of

determining the exemption limit of aggregate of first clear nee value not exceeding 150

Lakhs Rupees made on or after 1April in a financial ye r and also for the purpose of

determining the aggregate value of clearances of all excisable goods for home

consumption by a manufacturer from one or more factorie, or from a factory by one or

more manufacturers not exceeding 400 Lakhs Rupees in the preceding financial year.

As the appellant had failed to add the value of brand d goods for the purpose of

determining the said aggregate values of clearances in a financial year as well as the

preceding financial year, two show cause notices were issued, which were adjudicated

by the Additional Commissioner, Central Excise, Ahmedabad-III/Deputy Commissioner

of Central Excise, Kaloi Division, Ahmedabad-111 (herkinafter referred to as 'the

adjudicating authority') by issuing the Order-in-original (hereinafter referred to as 'the
impugned orders') as detailed in the following table:

5.N. O.I.O. No. & Date
. ·•

Period covered Duty confirmed Penalty impose
1. 01/Addl.Commr/2007  April 2006 to Rs. 16,30,658/ Rs.16,30,658

29.10.2007 September 2006 ' •

2. 07 to 13/D/2008- April 2007 to
------ -

Rs. 22,10,686/ Rs.22,10,686
29.04.2008 October 2007

..

0

0
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· 3. Being aggrieved, the appellant has filed the instant two appeals mainly on the
grounds that:

• Certain loan licensee manufactures were also manufacturing their medicines in

their factory, however, as the loan licensees are not covered under the SSI

exemption scheme, though a loan licensee is a manufacturer, the goods

manufactured by the loan licensee in and cleared from their factory removed on

payment of duty at the full rate of duty.

• When the department itself had accepted the goods of the loan licensees at

chargeable to full rate of duty not being the goods covered under the scope of

the SSI exemption and such assessment were concluded; that it is also yet to be

established by the department that their factory was in rural area;

• The goods of loan licensees were manufactured by the loan licensee

manufacturers and not by the appellant, therefore, the entire basis of the

proceedings that all the goods manufactured in the appellant's factory was

manufactured by the appellant, some of them on its own and some of them for
others, are wholly illegal and incorrect.

) • Equal penalty imposed on them is· not correct and required to be set aside.

4. Personal hearing in the matter was held on 19.04.2017. Shri Paritosh R Gupta,

Advocate appeared for the same and reiterated the grounds of appeal. He further

submitted decision of Hon'ble Supreme Court in case of M's Nebula Health [2015-TIOL

261-SC] and Hon'ble Tribunal's decision in case of M/s Lypho-Med Remedes Pvt Ltd
[2012 (278) ELT 271 (Tri. Ahm)].

5. I observe that the appeal filed by the appellant against impugned order

mentioned at (1) of above table was decided by the Commissioner (Appeals) vide OIA

dated 31.03.2008, by dismissing the appeal due to non ccmpliance of stay order dated

09.01.2008 passed by the appellate authority. The said matter was remanded by the

Hon'ble Tribunal, Ahmedabad vide order dated 30.09.2008 for considering the matter
Q on merit without insisting on any pre-deposit.

6. I have gone through the facts of the case ard submissions made in the

appeal memorandum. On perusal of records I find that the appeals filed by the appellant

were transferred to call book on 21.10.2008 in view of Stay Order No.

S/219/HBIAHD/2008 dated 10/03/2008 passed by CESTAT, Ahmedabad in a similar

matter in an appeal filed by Mis Kosha Laboratories. Now Order No. A/11505

11506/2015 dated 02/09/2015 in the matter of M's Kosha Laboratories vs

A
ChommdissbiodneTr hof Centt~al Excrtisef, th~hmeddabhad-'.H hasd_ betebn is~ued btyh CfEStTAthT, ".i

me a a. e opera Ive pa o Is or er avmng a Ire earing on e acs e g-..3,
".cfappeals filed by the appellant against the impugned orders is reproduced as follows: : z.

ts
$ k!

·-' .s« /?
.-8 -3.

.,
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"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the identical
situation observed that the duty paid on the branded goods is more than duty now
being demanded, should neutralize entire demand required to be verified and matter
was remanded. The relevant portion of the said decision is reproduced below:

3. Learned advocate has assailed the impugned orders on limitation as also
on merit. As regards limitation, he submits that the reasoning adopted by
Commissioner that the appellants has suppressed the fact that their factory
was located in rural area, cannot be upheld inasmuch as the said fact is not
capable of being suppressed. Revenue was very well &ware of location of their
factory and as such, it cannot be said that there was any suppression on their
part. Arguing on merit, learned advocate has drawn our attention to the earlier
order passed by the Tribunal in case of M/s. Kline Chemicals P. Ltd. (Order No.
A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) E.L.T. 405 (T)] wherein after
taking note of the Larger Bench decision of the Tribunal in case of CCE,
Coimbatore v. M/s. Marutham Textiles (P} Ltd., 2003 (153) E.L.T. 219 (Tri.-LB), it
was held that the duty paid on· the clearances, which the Revenue has
contended to be exempted, should be considered as deposit and said duty is
required to be adjusted against the duty now being demanded from the
appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment of
duty, which according to Revenue should not have the paid duty. As such, duty
already paid on such branded goods is required to be adjusted against the duty
now being demanded from the appellant. It is the appellant's contention that
the duty paid on the branded goods is much more than the duty now being
demanded and would neutralize the entire demand, and is required to be
verified. For the said purpose, we remand the matter to the original .
adjudicating authority. We also find favour with the appellant's plea of
limitation, we direct the Commissioner that such re-quantification exercise is
to be done only for the period within limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for the
extended period of limitation on the identical situation. Herce, we do not find any merit
in the appeal filed by the revenue. As there is no suppression of fact, penalty imposed
under Section 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating Authority to
examine whether the duty being demanded upheld by Co11missioner (Appeals) would
be neutralized against the amount of duty paid by them. The appeal filed by revenue is
rejected. The appeal filed by the assessee is disposed of in above terms."

0

0

6. It has been intimated by Superintendent (RRA), Central Excise, Ahmedabad-I11

vide letter F.No. IV/16-17/Ahd-lll/RRA/Misc-CESTAT/2016-17 dated 05/07/2016 that

CESTAT Order No. A/11505-11506/2015 dated 02/09/2015 passed in the case of Mis

Kasha Laboratories has been accepted by the department on monetary ground. It is <vi
settled law that judicial discipline binds the adjudicating authority / appellate authority to •_@9%}..
follow the principles laid down by Tribunals / Courts, unless it is set aside by a higher -@.

.-i·, \¢°

forum. The appellant has also relied upon the decision of Hon'ble Supreme Court inthe ; <<
matter of Commissioner of Central Excise, Chennai vs. Nebulae Health Care Ltd €$2 /;i
2015 (325) E.L.l:. 431 (S.C.). However, this case law is distinguishable in as muc~~~
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the Apex Court was not confronted with the issue. relating to branded goods

manufactured in 'RURAL' area, which happens to be the primary issue of contention in

the instant case. The appellant further relied on Hon'ble Tribunal's decision in case of

M/s Lypho-Med Remedes Pvt Ltd [2012 (278) ELT 271 (Tri. Ahm)]. The said case law is

also distinguishable and not applicable to the instant case, looking into the facts of the

sad case.

7. Therefore, following the ratio of Order No. A/11505-11506/2015 dated

02/09/2015 in the matter of M/s Kasha Laboratories vs Commissioner of Central Excise,

Ahmedabad-I11, passed by CESTAT, Ahmedabad is correct and proper in the instant

cases. Accordingly, I remand the matter to the adjudicating authority to examine all the

issues· ·in line with the ratio given by Hon'ble Tribunal in the case of M/s Kasha

Laboratories supra and pass a reasoned order after giving the appellant fair opportunity

to represent their side of the case in accordance with the principles of natural justice.

±a2-
(3JTT ~fcl'R")

3nrgm (3r4er -1
Date: l,S/0&2017

7. 3r4at rrz R ar{ 3rail a feazrr 3uh ath fan srar • Both the two

appeals filed by the appellant stand disposed of in above terms.

0

\uO Attested

0

a.lw»we
Superintendent (Appeal-I)
Central Excise, Ahmedabad
BY R.P.A.D.
To,
M/s Chemonicx India Pvt Ltd,
Plot No.117/1, Ravi Industrial Estate,
Billeshwarpura, Chhatral, Taluka-Kalol, Dist Gandhinagar

[Che·monix India Pvt Ltd,
32, Shilalekh, Nehru Park, Vastrapur, Ahmedabad-15]

Copy to:
1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - Ill ,6 _73
4. The Add1t1onal Comm1ss1oner, Central Excise, Ahmedabad-111 ·'.}~.Jy--~/c:i:7~"
5. The AC'.DC, Central Excise, Kaloi Division //~-.::'(:/ -f:? ;'.,~(t\

6@carafe E5, " j?
7. P. A ·, ,::c.~ ~-.\ ~',' '/9 _:_,. ....:, '

i #i\·° ·, e,s° 5f
Size,era

"'-=.,,,,.-..,.._.;ra:""_.'-
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